TORTS 
Prof. Katrina Wyman
Tort = civil wrong that doesn’t arise from a contract

· Reality is that in many tort cases there is a contractual relationship

· There are also civil wrongs were there is no contract but they’re not torts either

Walter v. Wal-Mart

· Pl. sued Wal-Mart instead of pharmacist prob. b/c W has more money and is less sympathetic 
· Professional negligence found as a matter of law 
· Pl. had proven all elements of negligence:
· Duty owed

· Breach of standard of care

· Causation – the breach caused the injury

· No defenses

· Pl. got damages even though Medicare covered most of medical costs 

· Other purposes of damages

· Pain and suffering endured

· Deterrence

Agency – employer is liable for conduct of its employees that fall within the scope of their employment

· Why do we have this doctrine?

· Co.’s can insure more easily – more efficient distribution of losses

· Encourage supervision of employees

· Easier to recover from big corp.

· Reflection of hierarchy in workplace

· Reflection of company/consumer relationship – it may be easier to identify the co. than the employee

Collateral Source Rule – def. can’t tell jury that pl. has received partial payment for damages from source such as social service benefits, insurance, etc.

3 types of tort liability

1. intentional – conduct with intention of harm

2. negligence – conduct not intended to cause harm but creates unreasonable risk

3. strict liability – conduct creates liability – intention irrelevant
What is the purpose of tort law?

· Provide compensation to victim –  make whole again 
· Helps preserve the peace – system of redress

· Deterrence 

· Corrective justice – individuals can recover from those who caused their wrongs – bilateral relationship – restoration of pre-tort state

· One criticism of tort law is that it’s too expensive
· Can be seen as beneficial b/c taking place of gov’t regulatory agencies

· Alternatives to tort system

· Insurance compensation -- compensation

· Regulatory system -- deterrence

INTENTIONAL TORTS

Battery

· Elements of battery:

1. act (volitional)

2. intending to cause harmful contact or contact that is offensive

3. act actually causes harmful/offensive contact

· Battery protects against contact that society deems offensive – doesn’t have to be person to person can be person to object to person
· Intent

1. purpose of causing harmful or offensive contact; or

· don’t have to have full appreciation of harm – may intend less harm than occurs
2. substantial certainty that event would occur

· Near certain injury will occur

· Many cases co.’s product likely to injure someone eventually but co. doesn’t intend to injure anyone

· Intent can be transferred – for ex. from intended victim to actual victim

· Motive is irrelevant

· Difference between acting volitionally and acting with intent

Herr v. Booten

· Parents sue friends of boy who died of alcohol poisoning on 21st b-day – b/c they gave him bottle of whiskey

· No cause of action for battery b/c definition of offensive contact is that it violates personal dignity – these actions didn’t – no evidence they intended boy to die – no evidence they knew their acts would cause this result 

· Possible cause of action for negligence per se b/c boy was still minor
Newland v. Azan

· Dentist sexually assaults female patient – pl. charges negligence b/c wants insurance to cover suit
· Battery b/c unwanted sexual contact = offensive – would’ve prevailed on this
· No negligence can’t prove breach of standard of care b/c this concept relates to his treatment of her teeth – his prof. skill
Assault

· Elements

1. Act

2. Intending to cause apprehension of :
a. an imminent harmful contact

b. an imminent offensive contact
3. Victim reasonably apprehends an imminent harmful or offensive contact

· Threat doesn’t have to be capable of being carried out

· Def. had to have intent to cause harm or fear of harm in pl.

· Ability to defend self does not defeat pl.’s claim – issue is only intent of def.
Broker v. Silverthorne

· Man threatened operator over phone
· No assault b/c no reasonable understanding of threat as imminent threat of harm
Vetter v. Morgan

· Woman in car scared by men in other car

· Reasonable person could find assault so issue must go to jury

· Could find reasonable fear of harm from def.’s b/c they were physically near her, there were many of them and it was late at night

Defenses 

· These are justifications not excuses – excuses not recognized

· Consent

· Can be explicit or implicit 
· Only req. reasonable belief of consent
· Can’t use misrepresentation or deceit to get consent

· Not a defense if victim lacks ability to give consent and reasonable person would’ve known this

· Coercion can negate consent

· Consent to some contact isn’t consent to all
Koffman v. Garnet

· Football player tackled/injured by coach during practice

· No assault – but may be battery

· Motive is irrelevant – only intent is relevant

· Issue of consent is a matter of fact to be decided by jury unless reasonable people could not disagree – playing football doesn’t necessarily mean consent to be tackled by coaches

· Dissent

· Consent should be defined by rules of game – part of playing is violence so consented to violence in practices

· Self Defense

· Only if victim actually and reasonably believes she is in imminent harm

· Force used must be proportional to threat

· Can use force to defend third parties but same rules apply re: imminence and proportionality 
· Principle of retreat – must flea instead of using force if can – don’t have to if in home
Haeussler v. De Loretto

· Pl. started fight –  wouldn’t leave def.’s property – def. used reasonable force – self defense
· Defense and Recapture of Property
· Can’t harm someone simply for trespassing on land or property 
Katko v. Briney (Spring Gun)
· Can’t use spring gun to protect property – can protect home w/ deadly force if invaded but can’t use deadly force to protect other property – can protect property in other non-deadly ways (i.e. boarding windows, etc.)
· Right (of trespasser) to bodily safety stronger than property right

· Protection of property subject to reasonableness

· Can’t take property that’s not yours even if think it’s yours

· Can’t take your property back if another possessed it more than momentarily
· Investigative Detention and Arrest – officers of law, etc. who arrest for legal proceedings exempted from tort liability
· Punitive Damages

· Factors to consider in deciding p.d.’s (from Jones case – teeth)
· Wealth of D
· Character and extent of acts

· Probable motivation

· Goals of punishment and deterrence

Intentional Infliction of Emotional Distress (IIED)

· Elements

1. extreme or outrageous conduct

2. intending to cause emotional distress or recklessly disregarding high probability that it will occur

3. severe emotional distress does occur
· Why did this develop in the 20th century?

· Growth of psychology and understanding on non-physical wrongs

· Growth of legal theory and analysis make gap obvious

· Growing awareness of trauma

· Rarely successful 
· There is always a trade-off when a new tort arises 

· Broad standard can be good b/c gives courts discretion and flexibility

· Can be bad b/c unpredictable

Dickens v. Puryear (Pl. slept w/ D’s daughter)
· Pl. beaten/harassed by def. –  can’t sue for assault or battery b/c barred by statute of limitations

· Future threats not assault b/c not imminent but can be IIED
· Is court allowing pl. to recover for battery and assault under guise of IIED to get around the statute of limitations?

· Element here that is not a part of battery or assault

· Court explicitly says can’t recover damages directly flowing from the battery and assault

· Jury unlikely to be able to separate idea of IIED from other torts he can’t recover from – award will probably reflect these other torts
Littlefield v. McGuffy

· IIED doesn’t req. medical evidence of physical symptoms in Ill.
· Based on pl.’s testimony of emotional distress suffered 

· States disagree on whether IIED can be used when statute of limitations bars other claims 
· Some states allow punitive damages for IIED 

· Outrageous conduct usually not just threats – must be something extreme – can’t claim IIED for an affair
· States disagree on who decides whether conduct was outrageous
· Pl. must present evidence of extreme emotional distress – transitory distress is not enough

Doe v. Catholic Diocese of Nashville (Ex-Priest Molestation)
· TN Court of Appeals held outrageous conduct had to be directed specifically at pl. – couldn’t claim for conduct not directed at anyone specifically – standard for IIED is recklessness 
· TN Supreme Court held directionality not req. – can claim for general behavior if high probability actions would result in someone getting hurt 
· Recklessness = def. aware of but disregards substantial/unjustifiable risk –  disregard constitutes  gross deviation from the standard of care normal person would exercise – def. only liable to those that are reasonably foreseeable to be hurt
· Awareness aspect differentiates recklessness from negligence 
· Case deals w/ Restatement §46 – IIED – TNSC’s interpretation:

· 46(2) – specifically deals w/ those who witness def.‘s behavior or are related to person to whom conduct was directed and witness conduct
· 46(1) – no req. of pl.’s presence during conduct
· Court of Appeals wanted to req. conduct b/c worried not doing so creates room for more claims
· Hustler Magazine v. Falwell established public figures can’t sue for IIED based on parodies, etc.
NEGLIGENCE

· Elements

1. Injury

2. Duty – def. owed pl. standard of care

3. Breach

4. Causation – breach was actually and proximately caused injury
INJURY

· Pl. must prove actual injury – must be right type of injury for liability to attach

· Must be adverse effect/physical harm 

· Bodily injury

· Damage or destruction of property

· Loss of wealth

· Emotional distress

DUTY

· Pl. must prove def. owed pl. or class of persons including pl. an obligation to take care not to cause type of injury pl. suffered – ex. Wal-Mart pharmacist clearly owes duty to patients to give correct Px
· Easy to prove when affirmative action caused injury – more difficult when failure to act caused injury

· Qualified duty – provider of services has obligation to take care in serving  customers 
· Unqualified duty – in some situations party deemed to have a duty to act w/ ordinary care towards essentially all other people – i.e. when driving

· Historically English and American courts only recognized a duty between parties that had a contract – duty didn’t extend to third parties injured

· Heaven v. Pender – Judge Brett laid out general notion of duty from manufacturer to consumers – only applies if product used before defect can be discovered

· Manufacturers were not liable to consumers unless they bought directly from manufacturers – Winterbottom v. Wright main case stating this principle

· NY courts created exemption for products that caused imminent danger to human life – in this case manufacturer did owe duty to third persons – Thomas v. Winchester uses this principle in relation to mislabeled poison that was and sold 
MacPherson v. Buick

· Imminent danger rule doesn’t apply b/c cars not inherently dangerous
· Manufacturer’s duty to inspect product for defects extends to all likely to use product before further inspection – basically owes duty to those who could forseeably be hurt

· Proximity or remoteness is a consideration

· Obligation to inspect varies w/ nature of product – here duty to inspect before selling
· Cardozo frames this as issue of law so judges determine if liability based on situation 
· Not clear if Winterbottom overruled or just extending principle of Winchester 
· What do we consider in determining duty?

· Accountability – (taking into account notice)

· Foreseeability – no liability for unforeseeable risks – consistent w/ deterrence
· Impacts on third party relationships 

Premises Liability

· Landowner or possessor (ex. renter) may owe duty depending on status of entrant 

1. Trespasser – intentionally enters property w/o possessor’s actual or implied permission

No duty unless risk is intentional or reckless

· Duty to children is stronger – reasonable care

· Rule becomes invalid if possessor knows of trespasser’s presence

2. Licensee – has possessor’s consent to enter or remain upon land – liability attaches if:
A. Knowledge of licensee’s presence

B. Failure to warn of dangerous condition that wouldn’t be obvious
C. Such failure = proximate cause of injury

No duty of reasonable care to licensee – just need to warn of hidden dangers wouldn’t otherwise be able to observe

3. Invitee – invited onto land for material benefit of possessor or in furtherance of institutional purpose

· Entitled to reasonable care
· Some states have no distinction between licensee and invitee 

· CA has no distinctions at all – general reasonable care duty for all

· In general there is no liability for natural conditions – i.e. trees – but may be if affect heavily trafficked public areas

Economic Considerations for Imposition of Liability 
· If burden of precaution < probability of loss – liability should attach
· We req. people to warn others only of risks they’re aware of b/c it would be very costly to req. them to warn of any risk – they would have to be very vigilant 

	Trespasser
	B > P L
	No duty (mostly)

	Licensees
	(1) known risks:  B < P L

(2) unknown risks: B > P L 
	Duty

No duty

	Invitee
	B < P L 
	Duty (mostly)


B = burden of precaution to the possessor + society, P = probability of loss

L = loss, P L = expected loss

· Economically sensible to req. businesses to exercise a reasonable standard of care

· Need to force costs onto businesses instead of leaving them w/ customers
· Burden of precaution may be lower b/c know risks better
Salaman v. City of Waterbury (Drowned in Reservoir)
· Even if pl. was licensee city only owed duty to reveal hidden risks

· Risk of drowning when swimming in unguarded water not a hidden risk

· Property owner’s w/ water entitled to assume reasonable adults are aware of risk 

Affirmative Duties

· Sometimes there is a duty to act in order to help one in danger or to prevent injury

· Duty-to-rescue cases
· Misfeasance – a negligent action
· Nonfeasance – an omission/failure to act
· General rule is no duty to rescue 
Osterlind v. Hill (Drunken Canoer)
· D rented canoe to decedent who was clearly intoxicated – D essentially watched decedent drown
· No general duty to rescue strangers 

· Court may have gotten this wrong considering circumstance – could say D affirmatively acted by renting canoe (exception b/c def created risk) – could try to argue special relationship here – Decedent and D entered sort of contract
Theobald v. Dolcimascola (Russian Roulette)
· No duty to stop someone from dangerous action if not involved/participating 
· If involved may be duty

· How could we argue there was a duty?

· Special relationship b/c friendship
· Try to say friends involved in actions – not just bystanders – joint venture

· Law doesn’t enforce moral duties – thus no duty to rescue stranger
· Some states have good Samaritan laws which req. aid – minor penalties i.e fines
· What are the problems with imposing a duty to rescue?

· Where is the line? – How much does that duty include?

· This might conflict w/ duty to self – autonomy 

· Where a duty exists

· Danger/injury results from actor’s conduct – if victim in peril actor must help even if wasn’t actor’s fault – i.e. car accident caused by victim, actor must call for help
· Voluntary assumption of duty – once rescue is attempted duty of reasonable care attaches
· Special relationship between the parties – i.e. landowner-guest, Farwell, social companions on an outing

· Certain people have duty to report child abuse

Tarasoff v. Regents of UC (Therapists’ Duty)
· Duty attaches if there is a special relationship with victim or with actor 

· Therapist req.’d to act w/ reasonable degree of skill of that profession 

· Reasonable duty to protect foreseeable victim – i.e. therapist should have warned woman when client threatened to kill woman
· No duty for police officers b/c didn’t know victim –  no relationship to attacker

· Dissent

· This is a bad policy b/c

· w/o confidentiality patients may not seek treatment or may not reveal as much – trust broken if therapist forced to disclose info

· less treatment will lead to increased risk of violence from mentally ill thus more civil commitment

· not possible for therapists to predict violent behavior 
· Court left open issue of how specific threat must be
· Duty is not a duty to warn it’s duty to protect victim – court says this may mean warning depending on the situation

· Duty only attaches for known and identifiable victims – no general duty to all possible victims

McGuiggan v. New England T&T Co. (Social Host’s Duty)
· Facts here don’t warrant liability b/c no evidence hosts knew guest was drunk

· If host gave drink to guest who was visibly drunk and knew/should have known guest would drive later there is liability

· Concur

· Legislature should decide this issue – could create great burden on social hosts who don’t have insurance for this kind of thing

· Also easy to judge hosts behavior harshly after tragedy has occurred 
· Some state legislatures have expressly absolved hosts of liability
Policy-Based Exemptions

Strauss v. Belle Realty Co.

· Liability for NY blackout only for those who have contracts w/ ConEd

· Courts have responsibility to limit exposure to crushing liability 
· Allowing liability here would allow suits from potentially millions of customers 
· Dissent

· Majority has ignored the potential damage to possible pl.’s

· ConEd may be in better position to distribute this cost – thru prices, etc.

· Not fair to leave costs with pl. who is more likely not to be able to afford it 

· Should make ConEd produce evidence that liability would be crippling
· Why is privity important here? 
· Court distinguishes from Winterbottom b/c normally privity wouldn’t matter but here b/c of policy reasons privity creates a division between those that can sue and those that can’t

· If we imposed the costs of liability on ConEd it would be the cost of the injuries plus costs involved with preventing future blackouts

· Want to assign liability to party best equipped to prevent risk – cheapest cost avoider

· Duty = who can sue and be sued 

· Breach = what that duty is

BREACH

· Risk must be foreseeable and unreasonable – determined by reasonable person standard – usually a question for jury

Rogers v. Retrum (Student Car Crash)
· No negligence b/c injury didn’t result from unreasonable risk

· Duty – there was a duty of reasonable care of school to student

· Foreseeability – particular manner injury occurred need not be foreseeable just general risk of injury – not unforeseeable that HS students allowed to leave school will get in car accidents 

· Breach – no breach b/c risk was foreseeable but not unreasonable – normally question for jury but court sets outer limits – general risk to students of car accidents not augmented by school – didn’t have to protect against this
· Court in this case may have confused duty and breach

· Duty is a determination of law for the court

· Breach is a question of fact for the jury

Caliri v. NH DOT (Icy Road Car Crash)
· Pl. asked for jury instructions that held DOT to higher standard of care 

· Negligence measured by standard of care reasonable person would exercise
· The focus is on the conduct not the result – result may be unreasonable 
· Only req. for jury instructions is present law correctly – requests by pl. not req.’d
Pingaro v. Rossi (Dog Bite)
· NJ has strict liability dog bite statute – not reasonable care

· Elements of statute fulfilled – strict liability applies

· Since strict liability nothing dog owner can’t do anything to avoid liability – if dog bites someone then there is breach

· Only litigation questions whether other req.’s of statute fulfilled

Jones v. Port Authority (PAT) (Bus Passenger Injured)
· Common carriers (i.e. buses, trains, etc.) have higher standard of care – extraordinary care 
· Courts have latitude w/ jury instructions but must accurately convey law

Spectrum of Liability Standards

Less Onerous


Strauss – duty to avoid gross negligence

Caliri – duty to take reasonable care

Jones – duty to take extraordinary care

Pingaro – strict liability 





More Onerous

Reasonable Person Standard

· Holmes – concept of liability in negligence is middle ground bet. moral culpability (intent, as in criminal law) and strict liability – fault in negligence based on reasonable person

· Why middle ground?

· Deterrence only works if consequences of act can be foreseen 

· Want everyone’s conduct to reach certain social norm – don’t want to base liability on individual’s subjective beliefs

· In society all members have duties and obligations to one another – best way to define negligence is to look to these duties generally
· Acting is human tendency and good for society – don’t want liability for ever act – strict liability 

· Want to encourage people to act but not give them free reign – this is why don’t want culpability standard b/c allows too much

· Reasonable person standard a product of fact that breach traditionally determined by jury – need bright line standard but personal experience most relevant to jury
· Expectations to reasonable person where physical capabilities of party in question are not those of average person

Vaugh v. Menlove (Hay Catches Fire)
· Def. wants standard to be def.’s best judgment not reasonable person
· Court held this would to hard to follow – judgment varies from person to person

· Reasonable person rule stands – juries haven’t had trouble applying it

Appelhans v. McFall (5 yr. old on bike runs over old woman)
· Tender years doctrine – kids under 7 yrs. old can’t be negligent b/c not able to appreciate risk

· Court notes other juris. (like Mass.) have moves away from tender years – negligence judged based on reasonable child of same age – applies tender years doctrine anyway b/c stare decisis 

· Parents not automatically liable for kids behavior

· Negligent supervision – must prove 

· Had notice of other similar incidents so could have foreseen tort

· Had ability to control child

· Pl. didn’t prove these elements so no negligence

· Parents must be found negligent themselves – not vicariously liable – two ways

· Negligent supervision – see above

· Negligent entrustment – gave child access to something dangerous that they couldn’t handle
· Reasonable person standard is objective – based on conduct not state of mind

· Generally not particularized to def. – not reasonable person with his characteristics – it’s just reasonable person – but does take into account physical abilities – i.e. blind person held to reasonable blind person standard
· No insanity defense – mentally disabled can still be held negligent

· Temporary incapacitation = defense only if didn’t know incapacity might occur

· Time frame – pl. will prevail if can identify any time-slice in which def.’s conduct fell below standard of reasonable care – def.’s track record not taken into account

· Why liability when def. trying to act w/ care and don’t intend harm that resulted?

· Someone has to pay – def. seems more blameworthy

· Creating rules for society – deterrence – can’t exempt one person b/c ruins standard – sets bad example
Custom / Industry Standard

T.J. Hooper (Barges Lost in Storm)
· Barges – weren’t seaworthy and due diligence wasn’t taken to inspect them

· Tugs – didn’t have working radios – this is not industry standard but would’ve solved problem and saved boats – could have taken precaution

· Court holds absence of radios made tugs unseaworthy b/c radios cheap and benefit great – court has ultimate say in what precautions are necessary 

· Industry standard probative to finding of liability but not determinant 

· Arguments for custom being determinative

· Cheaper and easier to have one standard across the board

· In well-functioning market co.’s will respond to customer pressure and adopt safety measures

· Industry is more competent to determine standard of care

· Not being determinative

· Actors may not always do the right thing

· Industry shouldn’t be judging self
· Might be hard for pl.’s to get firms to break the wall of silence and testify

· Custom hard to prove where industry is fragmented

· Discourages people from innovating – why do more than req.’d?
· If market failures market won’t induce co.’s to adopt new safety features – also customers may not have enough info to bargain well

· Enforcing custom means assuming people know the custom – this privileges the insider but disadvantages those who are unaware of custom

Johnson v. Riverdale Anesthesia Assoc. (Death from Anesthesia)
· Standard of care in medicine general across industry – evidence of what one expert would do in situation not relevant and can’t be used to impeach expert

· Def. not negligent for failing to use procedure that might have saved pl.’s wife b/c not standard practice

· Def.’s expert testified – court said pl. couldn’t ask expert what he would’ve done 

· Medical market may have a lot of info asymmetry – a reason for not using custom

· Medical malpractice costs may not be sufficiently internalized to force doctors to adopt new safety measures
Largey v. Rothman (Informed Consent)
· Standard for Dr.’s informing patients about procedures is prudent patient – req.’s Dr. to reveal all material risks that bear on procedure so that patient can consider all factors/alternatives – material = anything a reasonable patient would attach significance to 
· Dr. has some discretion in representing risk – but can’t misrepresent or fail to warn of risk – this is negligence

· Jury decides whether risk was material – Dr. should have disclosed it
· Causation = if patient had known of risk wouldn’t have agreed to treatment

· Objective standard – i.e. reasonable patient in same situation would have foregone treatment b/c of risk involved 

· Reasons for using prudent patient standard rather than professional standard:

· May not be discernible custom across field
· Dr. should consider all factors in patient’s condition specifically

· Encourages innovation 

· Hard to find Dr. willing to testify against methods of other Dr.’s
· These reasons are the same as the ones for rejecting custom in general 

· Standard is narrowed by material risk definition

Reasonableness 

U.S. v. Carroll Towing Co.

· Carroll contributorily negligent for not having a bargee on board during daylight/working hours

Hand formula (Learned Hand)
· Liability a function of 3 variables:

· Probability of injury (P)

· Gravity of injury if occurs (L)
· Burden of adequate precautions (B)
· B<PL = liability,  B>PL = no liability 
· Cost-benefit balancing approach – analyze cost of additional precaution compared w/ benefits – not dealing w/ whole activity – just cost benefit analysis of one precaution 
Advantages of Hand formula:

· Provides method of analysis – way to determine liability/ safety req.’s 
· Promotes efficient behavior/welfare maximization 
Disadvantages of Hand formula:

· Distributional problems – might lead to systematic under protection of one group (i.e. kids)
· Hard to value/convert variables – some not easily monetized – i.e. life
· May be so costly to administer that it’s not efficient – req.’s a lot of info –  may increase litigation costs b/c court has to ask parties info

· Response is court need not consider every possible safety alternative – can take short cuts – info may already be available from other sources
· If there are errors there will be error costs – parties will take inefficient precautions if liability is found in error
· Moral judgments matter as well as economic – shouldn’t value some people/property more/less than others 
Alternative to Hand Formula

Stone v. Bolton 
· No liability b/c injury not foreseeable
· Might have been reasonably foreseeable that balls would get hit onto highway but not that they would injure people – this had never happened before

· Risk of injury not enough to prove negligence – must be sufficient probability that injury will occur

Stone Formula (Lord Reid)
· Doesn’t think B should be considered

· Foreseeability of danger test 
· Only factor is significance of risk – divide risks into two categories based on probability of loss and magnitude of expected harm:

· Not substantial – lower than threshold = no liability

· Substantial risk = liability
· If there is a substantial risk no matter how costly precautions are must institute them – so could be overprotective

· Def will likely evaluate costs/benefits of taking precautionary measures – won’t take them if not economically worthwhile

· Imposes a form of strict liability for high risks
· This focuses only on P and L – people over money approach – only think about potential risks of injury
· Follow class notes for Lord Reid’s approach in Bolton v. Stone not book
Advantages of Bolton v. Stone 
· Lowers information cost (by comparison with Hand formula) – parties don’t need to provide as much info, court doesn’t need to manage as much

· Corresponds to common intuitions that we shouldn’t be trading off safety for profits 

Disadvantages of Bolton v. Stone 
· Obscures the basis of decision-making – not clear at what point risk becomes substantial

· Could lead to inefficient levels of precaution

· Over-protective measures for substantial risks b/c have to take precautions even if costs more than accident would
· Under-protection – if risk isn’t substantial won’t take precaution even if its cheap
Rhode Island Hosp. Trust Nat’l Bank V. Zapata Corp (Fraudulent Checks)
· Additional precaution (examining ea. check) would have cost bank $125K

· Benefits of additional precaution low 

· Hand Formula (PL =  zero) – burden clearly greater than expected benefits
Comparison of Hand v. Bolton v. Stone 
· Hypo – Bargee leaves in middle of storm to go to doctor – accident occurs

· Hand

· Cost of bargee staying is somewhat higher than in original case – might not be liability – burden may outweigh benefit of bargee having remained on barge
· Bolton v. Stone 
· Substantial risk of accident occurring during storm – bargee’s absence would constitute negligence (notwithstanding cost of staying)

Compromises to these approaches:

· Applicable in different situations/contexts

· Hand formula makes sense in Carroll Towing but not in Bolton v. Stone b/c parties in C are economically minded but in BS they’re not
Different approaches to tort law more generally

· Deterrence – Hand 

· Tort law meant to deter inefficient conduct 

· Want to encouraging efficient behavior b/c important societal objective is maximizing welfare

· Corrective justice – Bolton v. Stone

· Notion that individuals have right to safety – deserve to be compensated when right violated

· Individual rights supreme – can’t be traded off

· Economic theorists (Posner) willing to trade off individual rights when economically efficient 

· Bolton v. Stone can be seen as obscuring level at which trade-off takes place –  can see both theories as engaging in a sort of balancing

Bolton v. Stone – economically rational

· Should give greater weight to interests of individuals who haven’t consented to risk – people have a strong aversion to risks they haven’t consented to
· Thus economically rational when dealing with non-consensual risks

Hand formula and safety

· Doesn’t completely neglect society’s interest in safety – have to look at costs of accidents that were avoided – some emphasis placed on avoiding accidents/protecting individual safety
· Typically jury not informed about these formulas

· Standard jury instruction refers to reasonable person and ordinary care standards – thus breach usually based on notion of community expectations

Proving Breach: Res Ipsa Loquitur
· Res ipsa loquitur = “the thing speaks for itself” – the facts speak for themselves

· Evidentiary doctrine – no evidence needed b/c accident itself proves breach
· Created to allow claim where pl. can’t prove what happened

· Allows case to go to jury solely on facts – pl. doesn’t have to prove def’s negligence – jury can infer negligence from accident’s occurrence

· Doctrine has two consequences:

· In some states eliminates burden of persuasion

· In other states doctrine shifts burden to def to produce evidence that suggests they weren’t negligent 

· Pl. has burden of convincing judge/jury that def. more likely than not acted the way pl. says – must be more than 50%

· Doesn’t automatically mean pl. wins just that it goes to jury to decide

Byrne v. Boadle (Flour Barrel Hit and Run)
· Duty of persons in warehouse is to make sure barrels don’t roll out of warehouse – fact that one did can be proof of negligence

· Facts themselves can proof negligence as a matter of law – def. can produce evidence against negligence – easier for def. to show what happened b/c pl. doesn’t have access to evidence that def. does
· Why do we have this doctrine?

· Economics – want to put burden of prevention on party w/ least costs – here pl. has no way to prevent

· Deterrence – evidentiary problems would preclude def. from being found negligent even though def. clearly was negligent 

· Info forcing rule – forces def. to disclose info that otherwise pl. couldn’t get – may be that only def. has access to info
· Def.’s might be better placed to insure against the risk

· Three conditions for invoking res ipsa loquitur:

· Injury must be of a type that doesn’t usually occur w/o negligence

· Def. has to have been in exclusive control of harm causing instrumentality

· Pl. cannot have been contributor to injury

· Group liability (Surgery Gone Bad)
· Somewhat consistent with Posner’s corrective justice b/c don’t want them to get away w/ negligence simply b/c no one will testify against others 
· But not protecting def.’s individual rights here – sacrificing some members’ rights for benefit of pl.

· More efficient b/c patient clearly couldn’t have avoided this – dr.’s  and nurses were lower costs avoiders

CAUSATION

· Two concepts of cause:

· Actual – cause in fact

· Proximate – often a policy question

· Granted that D was cause in fact should D be held liable or are there reasons for not holding D liable

· This exists b/c there are potentially many actual causes – here we are considering which actual cause we hold liable

But For Test

· But for action of def. pl. would not have suffered injury = liability

· Usually determined by jury

· Def. who breached can still escape liability if can’t prove causation

Skinner v. Square D Co. (Electrocution)
· No evidence that defect in def.’s product caused decedent’s death
· Doesn’t pass but-for test
· Pl. had to show causal link bet. defect and injury – don’t have to eliminate all other possibilities – just establish logical sequence of cause and effect

· Can use circumstantial evidence to prove cause – but must facilitate reasonable inference not speculation

· Pl.’s theory is only possible not likely
· Inferring causation here is only conjecture 

· Not enough facts to prove more than possibility

· Why do we have this requirement?
· Corrective justice
· Only party who actually caused injury should be held liable – doesn’t make sense to hold someone liable if negligent but don’t cause injury
· Economic – Posner’s theory
· Causation may not be required under economic understanding 
· If multiple possible causes don’t want to hold wrong party liable b/c this gives incentives for over or under prevention – waste
· Causation req. prevents over deterrence that would occur if all negligent parties held liable 

Beswick v. City of Phila. (911 Scam)
· In case of negligence based on service must prove service increased risk to pl. or harm resulted from pl.’s reliance on service

· Usual standard is preponderance of evidence (more than 50%) – jury decides if def.’s conduct more than 50% likely to have caused def.’s injury

· Pl. has to present more than speculation or possibility

· Rescuers have higher standard of care so lower standard for proving causation –question is did def.’s conduct substantially increase risk of death 

· Pl.’s expert testified 34% or more possibility of survival if def. hadn’t delayed help
· Jury decides if possibility of survival could have been over 50%

· Moving away from but for test b/c particular duty to defend decedent 

· Evidence that action w/i 4 min.’s would have double chances of survival so this would have made the likelihood as high as 68%

· Why lower standard for proving negligence for rescuer?

· Rescuers generate an expectation that those in need can turn to them

· Reliance interest – by relying on rescuer other options are foreclosed

· Problem w/ increased risk of death cases
· Def. overtaxed b/c pay damages for all victims even though some would’ve died anyway
· Pl. are overcompensated for same reason
· May result in over-deterrence b/c def.’s afraid of having to pay damages 

· Maybe better to correlate damages w/ likelihood that def. caused pl.’s harm? i.e. increased risk by 10% so pay 10% damages

Multiple Causes

Multiple Necessary Causes

McDonald v. Robinson (Car Crash Injures Pedestrian) 
· Both drivers were negligent in causing accident 

· Can sue multiple tort-feasors jointly if actions combined to caused injury – don’t have to have common intent

· But for test becomes – but for the concurrence of negligence would the injury have happened?

Aldridge v. Goodyear (Tire Plant Cancer)
· Pl.’s worked in tire plant – exposed to many chemicals some from Goodyear – evidence showed exposure to chemicals increased risk of cancer but didn’t show which specific chemical did this

· Pl. must show greater than 50% probability that specific conduct by def. caused pl.’s injuries – must be substantial factor 
· Substantial factor req.’s ea. cause have been sufficient in itself to produce harm

· Employees could have filed worker’s compensation claims against employer

Worker’s compensation (applies to all gov’t and many private sector jobs) 

· Employees not allowed to sue – can’t get compensatory damages

· But don’t have to prove causation of injury just that injury happened during employment and related to job function
· Compensation based on fixed schedule

· Daubert expert witness rule requires trial courts to determine whether expert testimony is sufficiently supported  and related to issues in case to be admissible

· Animal studies are often not allowed in trial courts b/c of this test

· Epidemiology studies are preferred

· Multiple necessary – two causes concurred to produce injury

· Multiple Sufficient – two sources of injury ea. of which would have been sufficient to cause injury

· Substantial factor not meant to supplant but-for test – used in two situations

· Multiple causes – liability only if ea. would have been sufficient to produce harm even though neither is but-for cause

· Proximate cause restriction – liability barred where def.’s carelessness was trivial – non-substantial factor in injury

· Aldridge court noted that even if Goodyear was negligent it was only one of many sources – thus Goodyear’s involvement was trivial and shouldn’t be liable
· Worry is even though def.’s conduct was only small part of causation def. will end up paying full damages

· Criticized for letting def.’s off the hook – conduct in these cases was an actual cause although only a small percentage of cause

· If pl. is first injured by def. and then by another party jury should consider only injury cause by def. 

Cause in Fact

· Many different causes of an injury

· Pl. has burden of establishing causation based on preponderance of evidence standard – applies to all elements in negligence – greater than 50% chance 

· But for test is standard 

· More likely than not that but for the breach the pl. wouldn’t have suffered the injury

· Occasionally substantial factor test used but this is exception – not the test for causation in most cases

Burden-Shifting

Summers v. Tice (Hunters Shoot Friend)
· Don’t know which of two hunters shot third – both negligent thus both liable

· If pl. can prove two def.’s were both negligent and no evidence to show which one caused injury – pl. is entitled to presumption of joint liability

· Def.’s can rebut liability

· Only other option is to exonerate both even though both negligent – this is  not acceptable

· Ea. def. liable for whole damages whether acted in concert or independently

· Burden shifts to def.’s to apportion damages – if they can prove less responsibility they should try –  damages can be apportioned accordingly

· Unfair to place burden of apportionment on pl. where both def.’s negligent

· Different from multiple sufficient causes b/c in this case only one caused injury – don’t know which one
· Concert of action – more than one def. whose actions are deemed one coordinated action – both equally liable no matter who actually caused injury – i.e. drag racing cars

Matsuda Article

· Argument is tort law focuses causation too narrowly – should be broader concept of causation – seems to present a cost benefit model but includes a much broader view of costs and benefits that should be examined

Proximate Cause

· Is there some reason we shouldn’t hold the actor liable even though they’re the cause?
· Four main approaches for evaluating proximate cause question 

1. Directness test (Polemis case)
a. Is connection bet. breach and injury sufficiently direct?

b. Based on physical and spatial proximity
c. Look at whether or not there were any intervening events
d. No longer favored today but still look at its analytic approach

2. Foreseeability test

a. Was the injury a foreseeable consequence of def.’s negligence

b. Favored by many courts today

3. Risk rule

a. 3rd Restatement advocates this rule

4. Grab-bag approach (not really a doctrinal approach)

a. Proximate cause just a vehicle for limiting liability based on policy considerations – lack of foreseeability could be one
Polemis (Directness Test)
· Court applies directness test in determining whether actor was proximate cause 

· Did the employee directly cause the injury?

· Court holds employee’s action was direct cause so Furness has to pay damages

· Lack of foreseeability isn’t a problem b/c there is directness 

· Wyman says there is really no difference between these terms – by saying direct cause court is really saying it was foreseeable

· Directness test very pliable –  always have question of at what point injury is indirect

· In Polemis there are intervening acts

· Possibility of manipulating intervening events – argue no directness b/c too many intervening events/gap in time/gap in space

Foreseeabliity test

· Def’s breach is proximate cause of plaintiff’s injury if injury is one of injuries that could have been reasonably foreseen to occur at time of breach
· Foreseeability test is also very pliable – realistically hard to foresee events w/ precision – can also describe many events as foreseeable in general terms

Wagon Mound Cases (Oil Spill in Harbor Causes Fire)
· Court moves away from directness in favor of foreseeability 

· No liability for unforeseeable consequences of party’s actions 
· Fact the certain damage was foreseeable doesn’t create liability for a different kind of damages that wasn’t foreseeable 
· Why is there foreseeability in WM2 but not in WM1? 

· WM1 owner of dock determined oil was not at risk of causing fire –hard to prove fire was foreseeable when he himself didn’t think it was
· Two reasons for finding no proximate cause 
· Not foreseeable result
· Not the sort of harm regulation was meant to prevent 
Wright’s theory of actual cause / Tortious-Aspect Causation
· Pl. prove that D acted carelessly – P was injured by D – and it was careless part of D’s actions that was but for cause of P’s injury
· If D’s negligence isn’t what causes injury D isn’t liable even though was negligent
· This formula avoids need for proximate cause in many cases
Risk Rule Formulation

· Negligent actor is liable for harm that 
1. Is caused in fact by his conduct; and 
2. Is within scope of risks by reason of which conduct is considered negligent
· Restatement – defines it as whether injury suffered by victim is one of harms whose risks rendered actor’s conduct careless
· Breach = proximate cause of injury if injury is realization of one of risks that made def’s action wrongful 
· Def’s breach = proximate cause when breach gives rise to injuries we considered in coming up w/ PL side of Hand formula
· Think of risks evaluated in determining action was breach of standard of care – Is this injury one of those risks?
Union Pump (Oil Plant Fire)
· Illustrates risk rule formulation
· Pl. fell from walking across wet surface after putting out fire caused by def.’s defective product

· Def.’s actions may have been but for cause
· No proximate cause b/c pl.’s injury too remote – not directly related to defective product – injury too attenuated and remote
· Must draw line between immediate and remote causes

· Cause not established if product only creates conditions under which injury occurs but doesn’t actually cause in injury
· Court also discusses policy considerations for not finding causation  here – must be a limit to liability 

· The court confuses definitions and factors of actual cause and proximate cause – sort of using grab bag approach to some extent

· Also seems to consider pl. to be contributorily negligent or to have assumed risk

· Majority seems to think emergency was over so causation line for defective product had ended – dissent thinks emergency still going on
Metts v. Griglak (Bus/car accident)
· Also risk rule

· Pl. suing Greyhound b/c claims bus caused bad conditions in which accident bet. other bus and car happened – cause snow swirl
· Even though negligent not liable unless accident was result of negligence

· Snow swirl is normal hazard of winter driving not affected by speeding – would have been same result if not speeding 
· Not one of risks we’re trying to prevent by considering speeding reckless

· Dissent – looks at consequences of passing in bad weather not speeding – concludes there may be proximate cause – for jury to decide
· Some argue foreseeability must be incorporated into risk rule to make it viable
· Wyman thinks they aren’t really different approaches

Superseding Cause

· Question here is whether actions of 2nd tortfeasor can function to block attribution of responsibility to an earlier tortfeasor

· Do 2nd D’s actions absolve 1st D of liability even though 1st D was negligent

· Wyman says this is really another way of stating proximate cause – this doctrine is no longer necessary b/c damages can be apportioned based on responsibility 
· When def. is held liable it’s usually b/c failed to do something that might have lessened consequences/injury that occurred
Rogers v. Retrum (Student has car accident during school)
· This case had issue of superseding cause – student driving when accident occurred
· School board tried to argue student’s negligent driving amounted to a superseding cause that would allow the school board to avoid liability
· Court finds school board liable b/c but-for open door policy (allowing kids to leave school) accident wouldn’t have occurred – bad driving by student not superseding cause b/c car accidents foreseeable risk arising from open door policy

Britton v. Wooten (Garbage Stack Catches Fire)
· Criminal acts of third parties do not always absolve original negligent D of liability

· Rule is criminal act absolves D unless D should have realized that the situation he created held a substantial risk of harm from another person whether criminal or not

· Foreseeability applies to intervening criminal acts – thus if the risk was foreseeable doesn’t matter that criminal third party was actor

· Intervening act must be highly extraordinary to be superseding cause which absolves negligent D

· Medical malpractice dos not qualify as a superseding cause that absolves D from liability – if D injured P there is an ordinary risk of malpractice
Port of Authority of NY & NJ v. Arcadian (WTC 1)
· Fertilizer manufacturer not held liable for use of its product in ‘93 WTC bombing
· Low foreseeability of use of product in a bombing (as opposed to its other uses)

· Crushing liability policy concerns – possibly an implicit application of Hand formula
Palsgraf
· Two conceptions of tort law

· Cardozo (Corrective Justice)

· Wrongdoers owe duty to repair party(s) they wronged – only victims can sue 

· Must establish violation of a right and that wrongdoer owed duty – duty defines breach – must be a relationship that req.’s care 

· Rejecting idea that tort law is a form of risk regulation 

· Andrews

· Tort law is about req. due care towards general public

· Public law – it’s about regulating risks and compensating victims

· Not ensuring integrity of types of relationships the way Cardozo sees it

· Under the risk rule would there be liability here?

· Depends on how action defined – under Cardozo’s definition no – if defined more generally maybe
Kinsman Transit (Boat Crashes Into Bridge)
· City liable for failing to raise bridge b/c foreseeable that it might collapse and cause property damage – city proximately caused flooding damage

· Negligence of city doesn’t shield negligence of two parties responsible for boat

· Kinsman liable b/c responsible for ship so duty to others to control it – foreseeable that property damage might occur even if couldn’t predict where/how – foreseeable that bridge might not be raised and thus that flooding might occur
· Continental liable b/c property damage was foreseeable even if flooding wasn’t – flooding direct result of negligent actions 
· Would be unfair to allow Continental to escape liability b/c flooding was unforeseeable – all 3 parties were negligent – should all share loss

· Dissent – wants to exempt C from damages from flooding b/c not foreseeable – loss sharing argument is unprincipled – if ability to bear loss factors in then why even prove fault why not just make them pay damages if they can afford it

· Professional rescuer can’t charge negligence to victim for creating risk from which the rescuer must save them
Negligence Per Se

· Use of statutes and regulations to establish breach
· Statute must be one that was

· intended to protect pl. 

· intended to protect against the injury that occurred

· If the court decides there is negligence per se it gives a jury instruction:

· Jury decides if def. violated statute – if yes = automatic breach
· Jury can’t disregard statute and substitute another standard of care

· If there is a valid excuse for the violation def. may not be seen to have violated standard of care

· Once pl. establishes breach thru negligence per se still have to prove other 3 elements 

· Generally violation of licensing statute is treated as evidence but not negligence 

· If the statute is not meant to protect pl. no negligence per se but violation can be introduced as evidence of negligence

· Generally children can’t be founded negligent per se

· Courts will sometimes allow violators to show that they couldn’t comply w/ statute or that their actions were safer

· Court determines if violation exists – jury determines if there is an adequate excuse 
· Relies on a state law rather than federal b/c torts is state forum – but many states incorporate federal laws into state law so this isn’t a problem
· Why do we allow this?
· Efficiency – saves on litigation costs
· Notice – more notice to def.’s of what conduct is wrong
· Cost – allowing private parties to invoke statutes saves state money on costs of enforcement (downside –  may raise costs of passing laws)
· Political theory – legislature is more democratic than jury – questionable 
· Fairness – pl.’s should be allowed to invoke these rules b/c they probably relied on their existence
Dalal v. City of NY (Car Accident – No Glasses)
· Def.’s license req.’s her to wear glasses when driving – she wasn’t

· Negligence per se is established if there is an unexcused violation of a statutory standard of care w/o explanation

· Statute prohibited driving w/o fulfilling req. of license – def. negligent per se

Bayne v. Todd Shipyards (Platform w/o Railing Results in Fall)
· Violation of regulation is negligence per se if regulation:

· Specifically applies to person injured 

· Protects interest invaded

· Protects against harm that occurred

· Protects from particular hazard at issue

· Statute here is intended for the benefit of all workers not just employees

Victor v. Hedges (Car Parked on Sidewalk)
· Pl. suing b/c hit by care when standing next to def.’s car which was illegally parked on sidewalk

· No negligence per se b/c statute not intended to prevent type of injury or hazard that occurred 
· Statute intended to prevent pedestrian obstruction or injury from illegally parked vehicle (to another vehicle)

· Also no plain negligence b/c def.’s conduct was not wrongful towards pl. – didn’t place her in unreasonable risk of harm

· Even if pl. had proved breach she probably would have had trouble proving causation especially proximate cause 

Implied Right of Action

· Some statutes can be read to imply cause of action even though language doesn’t specifically do so
· This and negligence per se both deal w/ statutes as way defining standard of care  

· NOT charging negligence – charge whatever statute supports

Tex & Pac. V. Rigsby (Employee Hurt Taking RR to be Fixed)
· If statute prohibits conduct for benefit of someone that person has an implied remedy at law for harm done by violation of statute 

· Statute required safety equip. – injury occurred b/c lack thereof

· Statute explicitly noted RR was responsible for movement of broken cars –  liable even though taking car to be fixed b/c moved car at own risk

· Why this is an implied right case and not negligence?
· Not arguing this breach reasonable standard of care 
· Def.’s couldn’t argue assumption of risk b/c language of statute says employees haven’t assumed risk – court thinks this is evidence that legislature envisioned right of action for employees

· Why recognize an implied right of action
· To increase enforcement of regulatory regime 
· Agencies may be overwhelmed – helps to make sure reg.’s are enforced even agnecy can’t enforce it themselves
· Corrective justice
· Statute created for benefit of group w/o right of action group can’t vindicate right 
· Difference between negligence per se and implied right of action?
· Implied right of action not proving element of tort – creating tort
· Might charge negligence w/ implied right but might be something else

· Negligence per se only used to prove breach still need to prove other elements

J.I. Case Co. v. Borak (Stock Fraud)
· Borak sues b/c proxy for shareholder vote contained false statements in violation of SEA 

· SEA promulgated to protect investors from lies by corp. – implied right of action to protect investors – allow them to vindicate right
· SEC too busy to make sure SEA always enforced – thus investors rights can’t be fully protected unless private right of action allowed 

· Federal courts have a duty to offer remedies where federal rights are infringed

· Cannon v. U of Chicago (1979) established that courts shouldn’t imply rights of action – if Congress wants to create one they have to say it
· Since this case there are virtually no federal implied causes of actions

Derivative Claims
· Allow relative or estate to sue (after death of person) for an underlying tort 

· In many states these claims are limited to pecuniary losses – economic loses (lost wages) and intangibles (i.e. loss of care, affection, etc.)
· Pecuniary rule means that if decedent was poor next of kin not likely to recover much b/c would have earned much – similar if elderly 
· Losses can be seen as negative (what bad effects did death have) and positive (what benefits were lost) 

· Some state allow recovery of both some only loss of positive (pecuniary) 
· Def.’s conduct must be tortious
Survival suits 

· Allow damages only for losses up to time of victims death 

· Generally to allow estate to pay expenses

Wrongful death

· Allow family members to sue for loses suffered b/c death of victim

· Until recently often limited damages to loss of future income – nothing for loss of companionship, etc.
· Shift away from corrective justice rationale for tort law – facilitating compensation of victims – also deterring wrongdoing 

· Ex. reparations for historical injustices – derivative harm argument – pl. was not directly injured

Nelson v. Dolan (Motorcycle Accident)
· Wrongful death claim

· Damages in wrongful death limited by statute 
· Legislative history shows didn’t want damages for mental suffering – only allowed to recover for things that have an economic value

· Survival claim 

· Mental suffering of victim damages allowed after an injury – makes sense to allow them before – clearly could’ve been severe mental suffering even if death was instantaneous b/c dec. realized imminent death

· Jury decides if damages should be awarded for mental suffering before death but must be evidence to support finding
· Loss of consortium 

· Doesn’t cover mental suffering only reduced quality of life experienced by relative but some overlap b/c hard to separate loss of consortium and mental suffering – they’re similar
· Generally available from any tort that injures relationship – but more likely to be invoked where there is a physical injury

· Will commonly be litigated along w/ underlying tort claim

· Some states allow parents and children to invoke this doctrine

· If the relative is killed use wrongful death not consortium 
· Both wrongful death and loss of consortium claims are barred if victim is found to be contributorily negligent
DEFENSES TO NEGLIGENCE

Contributory Negligence & Comparative Responsibility 

· Pl. was negligent too
· Contributory negligence says negligence on part of pl. bars claim against def. – def.’s negligence recognized as but-for cause of pl.’s injury but pl.’s conduct considered only legally relevant cause

· Last clear chance rule creates an exception b/c of dissatisfaction w/ contr. neg.

· Last few decades contr. neg. replaced w/ comp. resp. which takes pl.’s neg. into account but doesn’t bar claim – used in all but 4 U.S. juris.’s but works differently in different places

· Originally comp. resp. apportioned responsibility among all negligent parties evenly despite degree of fault

· Joint and several liability avoids apportionment – a rationale for this doctrine is that apportionment sometimes can’t be determined

U.S. v. Reliable Transfer Co. 
· Coast guard and ship’s capt. both negligent – 25 to 75

· Rule was to divide damages evenly court held rule no longer equitable or useful

· New rule –  divide damages according to degree of fault wherever possible

· If degree of fault not estimable then divide evenly

Hunt v. Ohio Dept. Of Rehab. & Corr. (Inmate w/ Snow Blower)
· Pl. barred from claim if pl.’s negligence greater than def.’s 

· Pl. = 40% -- def. = 60% -- so claim can go forward

· Entitled to 60% of total damages –  medical, lost earnings, and pain & suffering

Baldwin (Psychotic Man Beaten by Cops)
· Pl. didn’t take his medicine and had psychotic episode – police try to subdue him and end up shooting him – didn’t adhere to protocol 

· Court apportions 55% fault to him and 45% to police so he can’t recover any damages

· Jury usually decides degree of fault for both parties 

· In many juris.’s if pl.’s negligence is greater than def.’s no claim – most states either req. or permit judges to tell juries about this rule 

· Even if pl.’s negligence is proven however def. must also prove causation for pl. – i.e. pl.’s negligence contributed to accident or injury 

Economic rationale 
· Growing concern w/ using tort law as a way of regulating behavior in society

· These doctrines can be seen as operationalizing idea of assigning fault to lowest cost avoider whether that is pl. or def.

· Contributory negligence can be seen as a way of getting both parties to act in combination to avoid risk in least costly way

Hypo

Expected accident cost $150

	
	Super Spark Arrestor, 0
	Spark Arrestor, 25
	No Spark Arrestor, 75

	RR care
	$100
	$50
	0

	Farmer care
	0
	$25
	$110

	Total
	$100
	$75
	$110


Contributory Negligence 

· F has incentive to take precaution (rather than doing nothing) in order to avoid liability – will take cheaper precaution b/c only has to do something to avoid accident doesn’t have to take all possible precautions
· RR will take cheaper precaution also b/c if do nothing would be liable for fire

· Operates on assumption that F knows he only has to take cheaper precaution
· In some situations both victim and actor are in part responsible for accident – doctrine tries to get pl. (here F) to take responsibility for his part in accident

Comparative Fault

· If F takes no precaution damages reduced 10%

· RR knows that even if F is negligent RR can still be held negligent so RR has incentive to take cheaper precaution
· This will cause farmer to take cheaper precaution b/c realizes that risk of fire is still there unless he acts – if fire won’t be able to hold RR negligent 
· This ex. shows that economically both doctrines work same so why the shift from contributory negligence to comparative fault?
· Don’t want to deny victim who was only partly at fault

· But comparative fault can be costly b/c requires deeper inquiry

Assumption of Risk

· Pl. knowingly and voluntarily took risk of injury by def.’s negligence so def. not liable – pl. forfeited right to complain – barred from recovering
· Only an issue when def. breached – way to avoid liability even tho breached
· Def. usually pointing to contractual provision – based on provision pl. can’t sue

· Express assumption of risk is like contract law – blend of contract and tort – there was a written waiver or release that def. argues absolves him of liability 

· Must look at:

· Whether waiver covers injury/accident that occurred 

· Whether contract was knowingly and voluntarily entered into
Express Assumption

Jones v. Dressel (Skydiving Plane Crash)
· Pl. assumed risk by signing waiver 
· Exculpatory agreements will be strictly scrutinized – this contract doesn’t fall w/i scope of public interest b/c it’s a sufficiently necessary public offering and no difference of bargaining power

· Def. not operating as a commercial carrier thus not subject to federal regulation

· Language of contract was clear – contract entered into voluntarily
· Could have made extra payment to retain right to sue
· Policy concerns for invalidating waivers (from Tunkl):
· Bargaining power (if uneven reason not to enforce)

· Business suitable for public regulation

· Whether business performs service of great importance to public

· Was there a payment that could be made to retain right to sue
Dalury v. SKI Ltd.

· No assumption of risk – remanded for determination of liability/none

· Exculpatory agreement void based on public policy

· Fact that service isn’t necessity doesn’t mean no public interest involved – large volume of people means there is a public interest

· Responsibility is on owner of private business open to public to maintain it and protect against risks – public doesn’t have opportunity to do this

· Waiving liability would remove owner’s incentive to maintain ski area and put costs on public instead of on owner who can insure and spread costs to customers

· Difference bet. Jones and Dalury – in Dalury decision touched many more people – in Jones there was opportunity to pay more for ability to sue

Implied Assumption of Risk

· There can be assumption of risk based on an implied contract

Monk v. VI Water & Power Auth. (Contractor Electrocuted by Power Lines) 
· Risk assumed b/c construction crew knew of power lines – they were clearly visible

· Restatement says risk is assumed if pl. knew of  dangers and voluntary entered area of risk

· Case could be re-characterized as holding def. didn’t owe duty to pl.

· Part of restatement in which court bases its opinion is talking about duty

· No duty by owner to invitees if invitees know of danger or it’s obvious to them – pl. clearly knew of risk in this case

· Also could say no breach – def. acted reasonably – nothing def. could have done would have prevented injury

· Could we ground this in comparative fault?

· Pl. was careless – his fault was greater than that of power co.

· Problem is VI law is comparative fault – court saying pl.’s claim still barred in some cases – base it on assumption of risk – this is sort of an end run around comparative fault

· 3rd Restatement says that shift to comparative fault has eliminated implied assumption of risk 

· But says may be able to claim implied waiver and apply doctrine of express assumption of risk 

Sovereign Immunity

· Available to federal gov’t and states – municipalities can’t take advantage of it

· Both can waive their immunity through statutes

· Federal Tort Claims Act waives immunity for federal employees 

· Why have it?

· May affect officials’ ability to do jobs

· Separation of powers – don’t want too much judicial control

· Other ways to get gov’t action (injunctions, etc.) don’t provide redress 

· Why not?

· Accountability 

· Send the wrong message – gov’t above the law

· Deterrence for gov’t actors – but may be less sensitive to tort judgments b/c don’t have to personally pay judgment gov’t pays
Downs v. U.S. 
· FBI agent went against procedure and confronted highjacker who then killed all hostages – gov’t claims immunity b/c discretionary function

· Held no immunity – actions not part of discretionary function exception b/c exercise of judgment doesn’t automatically constitute discretionary function

· Exception meant to apply to policy decisions 

· FBI agent should have waited instead of approaching plane and trying to force highjacker to surrender

· Unreasonable to act as he did under circumstances – waiting had been successful no reason to fear departure of plane since didn’t have a lot of fuel left anyway

Riss v. City of NY (Stalker Throws Acid in Face)
· Facts

· Woman stalked asked police for help – they refused – stalker severely wounded her 
· Holding

· Police not liable b/c policy concerns – decision of where to allocate public funds is political decision 

· If people want police to be liable must do this legislatively

· Dissent 

· Doesn’t make sense to immunize gov’t here

· Govt’s job is to protect its citizens

· If private citizen had offered help and woman had been hurt that citizen would be liable

· Abolition of sovereign immunity didn’t create huge liability so why would abandoning this rule do so?

DAMAGES
Compensatory Damages

· Purposes

· Compensate victim

· Remove unjust enrichment of def.

· Deterrence – this goes to the economic analysis – Posner

· Expressive function – symbolically recognizing individual rights/ justice

· Damages go to individuals which re-enforces individual rights/compensating victims – also creates incentive to enforce the law through suit

· Damages for things which have no clear monetary value will be determined by fair and reasonable compensation in light of what the pl. suffered

Smith v. Leech (Cancer from Molten Metal)
· Employee burned by molten metal b/c employer didn’t provide adequate protection developed cancer from burn

· Tortfeasor takes victim as he comes

· Unforeseeability of extent of injury doesn’t limit damages – can collect for cancer

· Damages should reflect fact that dec. might have developed cancer even w/o burn
· Is it problematic to say that we can’t hold an actor responsible for an unforeseeable injury but that to say that we can hold a party liable for unforeseeably large damages from a foreseeable injury

· Pl. sometimes responsible for not mitigating damages – thus def. not liable for full damages b/c pl. should have done something that would have lessened them – only if pl.’s failure was unreasonable – pl. doesn’t have to make every possible mitigation

Kenton v. Hyatt Hotels (Skywalk Collapses)
· Evidence of event including gruesome photos properly admitted as evidence despite prejudicial effect b/c pl. was trying to establish nature and extent of injuries both physical and psychological

· Evidence of  rigors of law school and employment opportunities in law properly admitted b/c jury must understand pl.’s possible difficulties in continuing study of law after disabled
· Max amount of injuries expenses plus lost income = $3.2 mil

· Jury entitled to consider intangibles as well – ex. destruction of lifestyle, past & future pain and suffering, etc.

· Jury allowed discretion w/i reasonable range of damages based on evidence of losses, intangibles, and other similar cases

· Two types of compensatory damages:

· Economic

· Non-economic

· Both often req. speculation – projections of lost future earnings based on how much an equivalent person will earn – thus damages for same injury can be very different depending on victim

· Judge has authority to bifurcate trial or separate liability and damage issues so as not to prejudice jury

· General standard for setting aside verdict as excessive is “shocks the conscience” or so out of line w/ evidence that it likely represents prejudice

· Collateral source rule – jury can’t hear evidence that pl. will receive compensation from another source – many juris. have modified or deleted this rule in some cases
· Some states place caps on damages in all or some areas of tort law – others only cap economic losses – still others require closer review by appellate courts

Punitive Damages

· Award not related to pl.’s expenses or losses – only available if pl. can prove aggravated form of mistreatment i.e. malice, wanton or willful violence

State Farm v. Campbell
· Supreme Court’s guidelines for courts reviewing p. d.’s for excessiveness:
· Degree of reprehensibility of D’s conduct: 

· Did conduct cause physical harm (worse than economic)?
· Reckless disregard for safety?
· Take advantage of economically weak? 

· Ratio of compensatory to punitive damages
· Comparison to damages awarded in similar cases
· Review of p.d.’s based on Due Process Clause (14th Amend) – some justices don’t like this b/c thinks it’s up to states to decide
· Why should federal courts review punitive damage awards?

· Create national standard

· Protect groups against discrimination in certain local areas

· Possible process failure in state courts

· Interstate externality (cost that one state imposes on another) – one state might be regulating conduct and imposing cost on another state 

Economics Rationale for Uniform Punitive Damages
· Nat’l standard makes nat’l business easier – co.’s know what to expect – don’t have to meet different reg.’s in different parts of country
· If states could choose standards might choose lower one to attract business from other states – i.e. environmental standards

· Why look at ratio of punitive to compensatory damages?
· Compensatory more carefully tailored to case – easier to determine
· Compromise effort to cap punitive damages but still allow some jury discretion

· Scalia doesn’t think it’s SC’s job to set guidelines – leave it up to states
Jacques v. Steenberg Homes 

· Suing for trespass even tho no damage caused – denied def. permission to come onto land but def. did anyway 
· SC upheld award of $1 compensatory and $100K punitive damages – argument need to protect people’s right to exclude others from their property – this keeps homeowners from resorting to self-help – rely on the system for justice
	
	Injunction (property)
	Damages

	Pl.
	Rule 1 – pl. gets injunction
	Rule 2 – pl. gets damages

	Def.
	Rule 3 – def. gets property right (no inj., no damages)
	Rule 4 – def. gets rights to damages (pl. must pay damages to stop def.)


Economic Theory of Damages

· Focus on transaction costs
· If low 

· Grant property right to higher cost avoider b/c forces cost onto lower avoider (i.e. inexpensive for Steinberg Homes to find another route – expensive for Jacques to move home) 

· Lower cost avoider can pay for property right 
· If high

· If court knows both parties transaction costs – awards damages party w/ higher costs 
· If only know one party’s costs can’t award property right b/c doesn’t have enough info – award damages to party whose damages can be valued
· If court doesn’t know about either party’s costs its unclear what will happen

Nat’l By-Products v. Searcy House Moving (Truck Causes Accident)
· Test for punitive damages (p.471) – Must show either:

· Wanton disregard of risks 
· Def’s conduct posed a grave danger of harm to others – reasonable person would’ve realized dangers – greater than reckless disregard – def. doesn’t have to have known of risk to others
· Conscious/Deliberate indifference

· Def. knew of unreasonable risk to others which was great enough to make his conduct more than careless 

· No punitive damages b/c gross negligence not enough to get p.d.’s
· Facts don’t show that co. thru its policies or actions of employee intentionally acted in a way that natural consequence was injury to pl.

· Dissent 

· Punitive damages should be allowed b/c evidence that driver was reckless – certainly there was enough evidence for reasonable people to disagree – that’s enough

· Also evidence that co.’s policies contributed to recklessness i.e. bad brakes
· Why no punitive damages?
· Damage was done to property, not people

· But no rule against punitive damages for property
· Moving company’s attempt to move the house had caused the entire situation

· Makes moving company less sympathetic, and in effect a but-for cause of accident
· Employer likely to be held vicariously liable
Mathias v. Accor Economy Lodging (Bed Bugs)
· Punitive damages appropriate where detection of wrongdoing difficult and opportunity for def. to profit from wrongdoing

· Punishment for crimes that don’t create much physical harm – injury mostly dignitary but still want to punish def. – also want to stop def. from profiting from misconduct

· Punitive damages ensure suits against wealthy def.’s where compensatory damages will be low are still worthwhile for pl. so that pl.’s will continue to sue to stop def.’s bad conduct

· Punitive damages uncommon – this may undercut deterrent function 

· Also since there is no pattern for punitive damages they may not deter behavior b/c people can’t predict when they will be invoked

· More than simple negligence req.’d for punitive damages – gross or criminal

· General standard in tort law is preponderance of the evidence but some juris.’s have adopted clear and convincing standard for showing malice which would result in punitive damages

· Evidence of wealth of def. relevant but judge can bifurcate trial in order to prevent jury bias

· Courts have split as to whether respondeat superior req.’s employers to pay punitive damages resulting from tortious conduct of employees on the job – some req. that conduct done or endorsed by management 

· Purposes

· Deterrence 

· Induce litigation – way of making it worth while – compensatory damages might not be enough

· Low probability of detection – so have to punish a lot when discovered
· Might be other ways to achieve deterrence more cost-effectively
· Gov’t regulation
· Wouldn’t work in Mathias b/c low probability of enforcement
· Market incentives
· Customers leave

· Media publicity
· Compensatory damages
· Retribution rationale

· Retribution – sending a message but inevitably starts to sound like deterrence

· Maybe doesn’t work when actor is corp. – Does retribution only make sense when target is individual with real feelings?
· Vengeance 

· Parties feel vindicated

· Compensation 
· Difficult to value dignitary harms through compensatory damages so punitive damages supplement –  fuller measure of compensation
VICARIOUS LIABILITY

· Person/entity held responsible for tortious acts of another who is acting his/its behalf
· Respondeat superior – Employer liable for tortious conduct of employees
· Can be seen as form of strict liability 
· Form of vicarious liability b/c not saying employer did anything wrong 

· Must be w/i scope of employment –  means acting to advance interests of employer

· Employers can sometimes be held liable for intentional acts of employees – traditional rule was that they’re not
· Independent contractors generally not covered by respondeat superior – but in some cases (i.e. non-delegable duty) employers will be held liable

· Employer and employee are jointly and severally liable – pl. can collect from either – will usually collect from employer b/c more likely to be able to pay
· If pl. recovers enter award from employer can seek reimbursement from employee (right of indemnity) but employees might be judgment-proof 
· Westfall Act – gov’t employees immune from tort suits – only way for pl. to recover is by suing gov’t

Scope of employment

· Employee detour = slight deviation from the expected course or route that employee would take in the course of doing his job

· Still within scope of employment

· Employee frolic = employee who so far deviates from his employment obligations that he is deemed to be on his own business

· Employer not responsible for consequences of such conduct

Purposes of tort law & Vicarious Liability
· Corrective justice – not consistent w/ 
· Deterrence – consistent b/c places burden on the cheapest cost-avoider (employer)
· But employee may sometimes be cheapest cost-avoider – i.e. Maine
· Cost-spreading mechanism – maybe doesn’t always work this way though
Taber v. Maine (Drunken Sailor Car Accident)
· Pl. wants to hold US gov’t liable under respondeat superior
· Risk must be one typical of the enterprise undertaken by employer
· If employer encourages recreational activities such as drinking on premises must be responsible for consequences – makes this activity w/i scope of employment
· Employer benefit shows that the harm should be considered one of the costs of doing business – employer benefits from these activities b/c promotes morale
· Was commonplace for sailors to drink on base
· Judge Calabresi uses the cheapest cost avoider argument for invoking respondeat superior in this case

JOINT & SEVERAL LIABILITY

· This doctrine is used when there are two or more tortfeasors and one is insolvent – pl. can collect all damages from any def. – if pl. collects entire award from def.1 can claim restitution from def. 2 for def. 2’s share 
· Shifts burden of dividing damage payments to def.’s 
· Traditional grounds for invoking joint & several liability:

· Def.’s acted in concert or concurrently
· Injury is indivisible 
· Some argue this is inconsistent w/ notion of comparative fault b/c some end up paying more than their fault

· If pl. is partly at fault shouldn’t she have to share the burden of one insolvent party

· Apportioning fault is admitting that injury is divisible b/c can decide how much fault goes to each party

· Some states abolished joint and several liability

· Under pro rata scheme tortfeasors only have to pay part of damages they’re responsible for – if def. is insolvent pl. bears the cots not def.2

· Some states have eliminated joint and several liability in favor of pro rata

· NJ has hybrid – if 60% responsible or more can be held for all damages – if les than 60% only liable for your responsibility

· Some states divide part of damages that can’t be recovered between parties so pl. shares burden
Ravo v. Rogatnick (Baby Brain Damaged)
· In some cases joint and several liability will be found even when tortfeasors didn’t act concurrently or in concert b/c injuries are indivisible

· Their independent acts concurred in producing the injury

· Jury’s apportionment of fault doesn’t effect pl.’s ability to collect from either – only effects dr.’s ability to claim from one another

· Distinction between apportioning fault between def.’s and dividing responsibility for injury

Bencivenga v. JJAMM (Teen Club Fight)
· Proprietor of premises open to public for business has duty to exercise reasonable care to discover intentionally harmful acts of third parties and warn or protect patrons

· Jury can only be asked to apportion fault to parties against whom recovery is sought – def. can’t seek apportionment of fault for unnamed party

· Appropriate to place burden of finding other def.’s on def. b/c benefits from  sharing responsibility

NEGLIGENT INFLICTION OF EMOTIONAL DISTRESS

· Not a separate cause of action like IIED – integrated w/ claims for negligence 

· Rule – No general duty to take care to avoid causing emotional distress

· Caveats

· When def.’s conduct goes beyond carelessness – rises to level of intentional or reckless
· When emotional harm connected to physical in certain ways/parasitic to physical injury it’s actionable 

· Exceptions (When actionable)
· Certain special relationships – i.e. mortician liable for mishandling corpses

· Zone of danger test – Pl. in zone of danger of physical injury can collect for emotional damages even if injury doesn’t materialize 

· Bystanders – have to establish:

· Def. carelessly caused injury to victim

· Pl. was at scene of injury

· Pl. was aware of what was happening

· Pl. was close relative of victim 

· NIED creates problems b/c traditional test for duty is foreseeability – w/ mental distress there are many possible victims – many injuries are foreseeable 
· Law started w/ strong reluctance to recognize claims for this action – then evolved narrow rules allowing these claims in particular situation – edged towards integrating this claim into general negligence – then edged back towards rules again

Wyman v. Leavitt – reluctance to recognize claims for emotional distress

· Woman scared by noise of rock blasting

· Can only collect for emotional damages when there is a related physical injury

· Can’t get damages for purely emotional damage – would be too speculative 
· Physical impact rule – could recover for emotional distress if contemporaneous physical impact – very slight requirement of impact

· Rule had evolved to allow claims w/ extremely minimal impact (i.e. soot on face)

Robb v. Penna. RR

· Impact rule overturned

· Zone of danger rule established
· Public policy argument against allowing these claims is weak b/c frivolous claims are still a problem even if physical contact must be proven

· Zone of danger – Robb, Gottshall, Waube
· Must objectively be w/i zone of possible physical danger – if mistakenly thinks w/i zone can’t recover
· Must be physical symptoms of emotional distress
· Fear of physical injury must be cause of emotional distress

Consolidated Rail Corp. v. Gottshall (FELA)
· Zone of danger most appropriate test here b/c 

· Matches FELA’s concern w/ physical danger

· Rooted in common law 

· Balances concern for providing remedy w/ concern for policy 

· Policy concerns:

· Flood of claims

· Frivolous claims hard to distinguish

· Unlimited and unpredictable liability – this is the most important concern

· P1’s claim is remanded to be examined under this test

· P2’s claim doesn’t meet the standard – stress arose from ordinary working not any special danger

· Dissent (Ginsburg)

· Zone of danger test denies legitimate claims

· Rule never adopted by majority of juris.’s so not as rooted in common law as court says 

· FELA language broad – limited in scope b/c applies only to RR workers

· Req. medical proof would get rid of frivolous claims
Bystander Claims
Waube v. Warrington (Mother Saw Kid Run Over)
· Negligence not actionable unless it involves invasion of a right 

· No duty of drivers to those who witness accidents – this would expand liability too far – risk of frivolous claims – no definite limit for liability 

Dillon v. Legg (Kid Killed Again)
· Zone of danger rule abandoned b/c results absurd – here would allow recovery for sister but not mother

· Clear that a mother who witnesses child killed suffers emotional shock

· Claim for emotional distress only allowed if def. is found negligent if not then barred – if victim contributory then barred

· Won’t continue to bar emotional stress b/c worries about fraudulent claims these can happen using zone of danger doctrine too

· Difficulties of adjudication can’t prevent remedy for harm 

· Courts should consider to determine foreseeability:

· If pl. was near scene of accident – physical proximity

· If shock occurred from directly witnessing accident – temporal proximity

· Relationship of pl. and victim – relational proximity

· Liable only for reasonably foreseeable injuries – reasonable person rule

· Majority is dismissive of duty – says it’s a conclusion not an analysis – arbitrary line 

· Makes it seem like corrective justice is not a concern

· However even this decision insists on some special relationship between pl. and def. – says def.’s don’t owe a duty to everyone
Thing v. La Chusa (Kid run over but Mom didn’t see it)
· Need to follow standards set out in Dillon for clarity

· Emotional distress only recoverable if:

· Close relation of victim

· Present at scene and aware of injury occurring

· Suffers harm greater than that of average bystander

· Must balance need for remedy w/ social costs

· Can’t recover if victim was cause of accident

· Drawing arbitrary line is unavoidable

· Standards allow for more fairness b/c they’re bendable – rules are rigid so they allow for less tailoring to case

· Wrongful death suits for loss of consortium may provide an alternative to NIED 

· Some states have gotten rid of NIED

· Mon. and TN collapse NIED into general negligence

LIABILITY WITHOUT FAULT

· Strict liability

· Trespass, etc. – conduct that interferes w/ property

· Ultra-hazardous activities

Economic View of Strict liability

· Negligence and strict liability have similar consequences 

· Hand formula – if precautions more costly than damages def. will just pay damages 
· Why does strict liability have different consequences? 

· There is a difference between activity level and care level – two ways to avoid an accident:
· Don’t undertake activity – reduce extent to which you do activity – activity level

· Undertaking activity more carefully – care level

· Negligence deals w/ care level not activity level – maybe this is b/c courts find it too hard to examine activity
· Problem is def. may not be liable (b/c actions reasonable) even though lowest cost avoider
· Strict liability deals w/ activity level – discourages action in first place

· Problem is victim may be lowest cost avoider – no incentive to avoid if there is strict liability

· Might try to adjust strict liability w/ defenses to allow def. to avoid liability if victim was lower cost avoider but the more you do this the more you move toward negligence

Administrative Costs

· How does the standard impact the number of claims?

· Strict liability might result in fewer claims b/c all costs internalized – people will take precautions to avoid b/c don’t want to pay damages – number of accidents will be reduced

· This assumes it’s cheaper for def. to avoid then pay damages

· Could also result in more claims if avoidance is more costly than paying damages

· Strict liability can be seen as converting tort law into insurance scheme for victims

· Could be good if cheaper than cost of victims buying insurance 
· Worker’s comp good b/c may be cheaper for employers to insure than for all workers to buy insurance

· If this is not cheaper then we would assume tort law shouldn’t offer these options

· Negligence and strict liability are not dichotomous – use many of same concepts 
Harvey v. Dunlop (Stone in Eye)
· No trespass cause of action for ordinary accident that couldn’t have been avoided

· Must provide some proof of fault (i.e. recklessness) in order to prevail 

· This case illustrates the traditional importance of fault – Wyman says dicta goes too far in this direction 

NY Central RR v. White 
· Worker’s Compensation scheme reasonable exercise of state police power

· Liability w/o fault has been upheld in other cases – i.e. safety appliance req.’s

· Not a violation of 14th amendment to remove common law rights of action as long as replaced w/ some other rights

· Produces benefits to both sides – ea. side gives up something too – fairly balanced 

· Compensation must be reasonable

· Justification for worker’s comp

· Problems of proof for workers

· Market failure – costs not internalized – this forces internalization

· Natural justice – fair to give workers’ some help in facing big co.’s 

· Deference to legislature – allowed to change law 

· Employers likely to be lower cost avoiders 

TRESPASS

· Trespass = interference w/ rights (from property law) of possessors of land

· Def. engaged in intentional invasion of another’s property w/o owner’s consent

· Strict liability as long as the contact was intentional – don’t need to know it was someone else’s property

· Invasion doesn’t have to result in injury in the case of land

Vincent v. Lake Erie Transp. (Damage to Dock During Storm)
· Actions of owners of ship prudent b/c couldn’t have safely left dock

· But still have to pay for property damage – appropriated another’s property to save their own

· If hadn’t done anything to keep ship attached to dock wouldn’t be liable b/c storm is act of God

· Dissent

· Shouldn’t be liable b/c couldn’t predict severity of storm – were legally at dock under contract 

· Dock owner assumes risk of damage to dock b/c of storm

· This case can alternatively be treated as a restitution case

· Necessity or inability to control movements is defense to trespass

· If trespasser is discovered owner has duty to take reasonable care not to injure 
· How can we say the action was reasonable but still has to pay damages?

· On property beyond period for which had consent

· Necessity provides an incomplete privilege – ship can be there but has to pay for damage it inflicts by being there 

· Restitution – ship owner was enriched b/c ship saved 

· Duty to rescue – common law usually doesn’t want to recognize a duty like this – but there was an explicit contractual relationship (that might create a duty)
· Trespass to chattel is not generally recognized unless harm can be shown

· Some courts have recognized trespass to chattel claims from internet service providers for junk mail

· If property is intentionally controlled by another it’s no longer trespass but conversion

· Conversion is also a strict liability tort which req.’s no intent

Consent

· Defense to trespass – some state req. pl. to prove absence of consent but most req. def. to prove consent 
· Can be express or implied

· Only immunizes from types of trespass to which consent was given

· Mistake as to ownership or consent (even if reasonable) = no consent 
· Other defenses to trespass are usually called privileges which must be analyzed as to circumstances to determine if the actions were reasonable – if not there can be liability for trespass

Copeland v. Hubbard Broadcasting (Hidden TV Camera)
· Pl. consented b/c thought def. was student (actually TV employee)
· Consent can be implied but silence is not consent 

· Scope of consent not just limited geographic – if go outside scope become trespasser

· Pl.’s didn’t consent to taping only to student accompanying vet

· Consent is issue of fact for jury

NUISANCE

· Nuisance = unreasonable interference w/ use and enjoyment of property regardless of whether a trespass occurred – ex. pollution 
· Not a strict liability tort – reasonableness req.

· Can define reasonableness by weighing costs and benefits of interference and harm generated – who is lower cost avoider?
· Another way is to measure whether nuisance rises to certain level

· Why is nuisance treated differently than trespass?

· Externalities (of which nuisance is an example) are generated b/c two or more parties are engaging in activities that conflict – not fault of either

· Want to figure out how to avoid conflict at lowest overall cost

· Don’t want strict liability b/c want to give courts flexibility to provide parties w/ incentives to avoid conflict at lowest cost

Sturges v. Bridgman (Dr. next to Candy Maker)
· Def.’ actions (noise from mortars) nuisance

· Pl. can’t be said to have consented since before new building def.’s actions were not nuisance to pl. 

· Determination of nuisance depends on individual circumstances – thus something that’s a nuisance in one place may not be in another

· This rules may create individual cases of hardship but need it b/c public policy w/ regard to property values and usage – i.e. if def.’s conduct not ruled a nuisance pl. basically can’t use part of his land 

· Coase’s theory – in nuisance court should try to figure out how harm could be avoided in least costly way

· Might do this by assigning property rights to one party

· Then if costs of trading these rights was low parties could trade them in a way that economy is maximized

· Costs are not always low so court must choose  remedy w/ recognition of transaction costs

· Property rule – person who has right can decide it’s value – i.e. injunction

· Liability rule – court determines value of right – i.e. damages – party can violate the right provided it pays damages 

· Property v. liability (which should court award)
· Property rights when transaction costs are low – this way parties can buy and sell rights – will achieve most economic value on own

· Liability rule when transaction costs are high – won’t achieve most economic solution on own b/c high costs associated – court must step in and try to reach solution market should reach 

· Ex. – Boomer cement plant is a nuisance but transaction costs are high – if court grants injunction plant will have trouble getting all property owners to agree to settle – some may hold out for more money – court should award liability b/c property rights still protected but profitable nuisance allowed to continue

Boomer v. Atlantic Cement Co. (Polluting Cement Plant)
· Holding

· Ruling of nuisance historically req.’d grant of injunction 

· Don’t want to follow rule literally b/c closing down plant will be very costly and bad for public – don’t want to shut plant down for this long
· Thus grant injunction conditional on payment of damages to pl.’s

· Prob. will take a long time to develop proper pollution controls – env. law should be handled by legislature 

· Dissent

· Should shut plant down unless stops certain amount of pollution w/i certain time

· Judge Calabresi argues against issuing injunctions for nuisances where class potentially effected is large 

· Awarding liability is best economic solution – land will be used for highest value – nuisance maker willing to pay damages b/c business so profitable
ULTRHAZARDOUS ACTIVITIES

Rylands v. Fletcher (Mill Reservoir Floods Mine)
· R is liable for damage to mill

· If one uses property for natural use will only be liable if didn’t use reasonable care – but if bring onto property something not naturally which is dangerous must confine it to own property if don’t responsible for damages

· No question of reasonable care automatically have to pay damages

· Why is this not another tort?

· Trespass – no intent – wasn’t acting in voluntary way – didn’t have control over construction

· Negligence – respondeat superior doesn’t apply b/c constructors were independent contractors – mine owner couldn’t sue mill owner

· Nuisance – it’s a one time occurrence so probably doesn’t qualify

· Standard for ultra-hazardous activity?

· Lord Cransworth/ Blackburn

· If def. brings something onto land which is dangerous they’re responsible for any harm caused by it escaping

· Lord Cairn

· Def. is strictly liable for non-natural use of land

· Restatement

· Weigh six factors in Klein to decide if activity is abnormally dangerous

· Could be defenses to this

· Could be req. of duty

· Justifying strict liability

· Unusual nature of risk

· People can’t take precautions to risks they’re not used to

· Def. is least cost avoider 
· Cost of trying negligence

· Too expensive to prove negligence – hard to prove there was a precaution def. could have taken

Klein v. Pyrodyne Corp. (Fireworks)
· Fireworks co. strictly liable

· Strict liability for those performing abnormally dangerous activities

· Factors to determine abnormally dangerous:

1. High risk of harm to people or property

2. Likelihood that harm will be great

3. Inability to eliminate risk through reasonable care

4. Activity not common usage

5. Inappropriateness of activity in specific place

6. Value to community outweighed by risks

· All not required but must have some – basically weighing risk which is high b/c of magnitude or circumstances

· 1, 2, 3, 4 present here

· Extensive reg. shows this is a dangerous activity – can’t entirely eliminate risk 
· Public policy favors this standard b/c burden should be on those causing harm to innocents

· Also pl.’s will have problem of proof

· Statute req. insurance says party liable for damages caused by negligence of third parties if that negligence was reasonably foreseeable – here it was

· Concur

· Agree b/c insurance statute imposes strict liability

· Fireworks not abnormally dangerous

· Value to community outweighs risks this should mitigate factors in favor of strict liability

· Wyman says insurance statute not setting up strict liability standard – just req. insurance – similar to car insurance req.

· Restatement factors:

1. High risk of harm to people or property

2. Likelihood that harm will be great

3. Inability to eliminate risk through reasonable care

4. Activity not common usage

5. Inappropriateness of activity in specific place

6. Value to community outweighed by risks

· Not all 6 req.’d

· Can be divided into groups:

· How dangerous is the activity? 1-3

· How common is risk? 4, 5

· 6th factor is more like negligence -- cost benefit balancing – not given much weight in case law

· 3rd restatement draft simplifies these factors into 2:

· Creating a foreseeable highly significant risk?

· How common is it?

· Both req.’d 

· Many states hold owner’s of wild animals strictly liable – sometimes also dog owners

· Defense of act of God often allowed if using land for non-natural use

· Prof. Fletcher’s conception of risk – two types

· Reciprocal – people in society expose one another to roughly equal amounts of these – i.e. care driving – thus liability only attaches where there is exceptional risk – i.e. recklessness

· Non-reciprocal – unilaterally imposed by one actor one others – unconventional activities – here fairness req.’s strict liability b/c risk is unequal  

· What functions does tort law play? – should it req. fault?

· Corrective justice

· Victim compensation

· Damages

· Not clear that tort is the most effective way b/c high transaction costs

· Deterrence of risk – Tarasoff, Boomer

· Not clear that tort is most effective b/c damages may not be predictable

· Distributing loses w/i society – Kinsman
· Allocating risks to those best positioned to assume liability 

· Redress for social grievances – tool of accountability

· Wyman thinks not appropriate to give torts one function 

